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“Itis like a poker game: we have been dealt a rmex hand — no
aces, a couple of queens and some small uneves. utdwe have a
large pile of $$$ at our side. We call it — the aftplaying a losing

hand slowly.*

I ntroduction

The underlying idea of the patent system is to erage innovation
by granting the inventor a legal monopoly for aited period. After
the patent expires, competition reduces priceth®benefit of
consumers. For instance, in the pharmaceuticakingluonce a
branded drug company loses its main chemical pagenteric
producers of bio-equivalent medicines are freenterethe market,
and this should lead to lower drug prices. Or astehis is how the
patent system is supposed to work.

The reality is often different. The branded doognpany has a
strong incentive to block entry and extend the npatpperiod. A
common practice is to apply for a new patent, winmshead of
protecting the main chemical compound, protectsithaufacturing
process. Although such secondary patents are tiypwaak and can
be successfully challenged in court, they act esvar leaf for
settlement deals, which potential challengers alleng/to sign to
avoid costly litigatior?.

Settlements involving weak patents have spuargceat deal of
controversy. Around the world large pharmaceuticehpanies have
signed so-called “pay-for-delay” settlements, wheeegeneric
producer agrees to stay out of the market, in exghdor financial
compensation from the incumbent.
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In the US, pay-for-delay agreements are oftersiclered a
consequence of the so-called Hatch-Waxman Act[jtiug Price
Competition and Patent Term Restoration Act of )J9&4ich intends
to promote generic entry by granting the first tdrader exclusivity
among the generic drugs. Hence, the incumbent rieesidtle with
only one generic producer to avoid litigation otlex validity of the
patent. It is a profit-maximizing strategy to shdre monopoly profit
between the two firms, by using a pay-for-delayeagnent.

Such agreements, however, raise antitrust coaceackling them
has been a top priority for the Federal Trade Cassion (FTC) over
the past few years. According to the FTC, pay-felag agreements
cost American consumers and taxpayers $3.5 biligaar in higher
drug prices. In the landmark cadeéTC vs. Actavi§ the US Supreme
Court ruled that pay-for-delay agreements are stilbgea rule of
reason analysis, and thus not illegat se

In Europe, where the Hatch-Waxman Act does pptlyathe
incumbent typically needs to settle with multiptgrants. So, one
might think that pay-for-delay is only an Americeuriosity, created
by specific legislation. But this is not the caite European
Commission (EC) has investigated several pay-ftaydagreements.
Among the most debated caseslaradbeck andServieP. In both
cases the EC has imposed hefty fines on severaiglcautical
companies, asserting that pay-for-delay agreenaateestrictions to
competition by object. Both are currently pendirgadoe the EU
Court of Justice.

At first sight, it is unclear that pay-for-delagttlements should be
banned altogether. They fall at the intersectiomtailectual property
rights, which are legal restrictions to competitiand antitrust policy,
which promotes competition. In his seminal arti¢kentitrust Limits
to Patent SettlemeritCarl Shapiro argues that patent settlements
should not make consumers worse off compared taltemative,
which is litigation?? In this setting, the analysis boils down to
comparing the agreed entry date to the expectey date through
litigation, and the payment from the incumbentighler than the cost
of litigation if and only if the agreed entry daeceeds the expected
delay from litigation. This is true regardless loé tstrength of the
patent, e.g. the probability that a court wouldaldhithe patent, which
is remarkable, because antitrust agencies andscdanot need to
assess the validity of a patent to decide upoméitrst case.

Unfortunately, this result relies on the assuampthat there is a
single entrant, which is not the case outside tBe\When there are

6 Pay-For-Delay: How Drug Company Pay-Offs Cost Gomers Billions: A
Federal Trade Commission Staff Study. Availablbtgis://www.ftc.gov/reports.
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10 Shapiro, Carl, “Antitrust Limits to Patent Settlents”, RAND Journal of
Economics 34, 2 (2003), pp. 391-411.



multiple challengers, concluding a pay-for-delayeggnent with all of
them is not always optimal for the incumbent, esdlcif they are
numerous. This is due settlement externalitiesigning a pay-for-
delay agreement with one entrant reduces competitrbich
increases the expected profit that rival entrardg obtain through
litigation. Thus, a pay-for-delay agreement witle @mtrant imposes a
positive externality on the others, increasingrtiregentives to

litigate, and strengthening their position whiledaning for a
settlement.

To delay all entrants, the incumbent must corepeneach of them
for withdrawing from litigation. However, the exped profit of
starting litigation when all other entrants areagled is high, because
invalidation of the patent then opens the door doi@poly (as the
agreements signed with others stay in force). ab delay all
entrants, the incumbent must pay each of themxpeoted duopoly
profits attainable by challenging the incumbentanrt. When there
are sufficiently many potential entrants, the adsielaying entry
exceeds the gain from monopolization. To reducedherse
payments, the incumbent must then resort to oyipastof settlement
deals, namely licensing, or even pursue litigation.

This is exactly what has happened in Europeyavhay-for-delay
agreements constitute a minority of the settlerdents reached in the
pharmaceutical industry. Figure 1 shows that 11%abént
settlements in 2016 were pay-for-delay deals, wdeetlee rest either
involved no reverse payment or did not limit geaemtry*!

Category A: Settlements without limitation
of generic market entry (29)

CategoryB.I: Settlements limiting generic market
entry, but without value transfer
from originator to generic company (66)

CategoryB.II: Settlements limiting generic market
entry showing a value transfer from
originator to generic company (12)

Category B.I
62%

Figure 1. Patent settlements per category (Jani0¥6 — December 2016).
Source: European Commissiorf} Batent Settlement Monitoring Exercise, available
at http://ec.europa.eu.

In fact, different types of settlement agreemefftisnocoexist, because
the incumbent has an incentive to treat similarats differently. As

11 Over the past few years the share of pay-for-datagements has been 3-12%.
See the EC’s Pharmaceutical Sector Inquiry, avigilabhttp://ec.europa.eu.



we will explain, by licensing the patent to somé&rants, the
incumbent can reduce the cost of delaying the sther

The rest of the article is organized as follow will next shortly
discuss the European landmark cases and thentbiedpmpetitive
effects of generic entry in more detail. After thie explain the role of
settlement externalities and the logic of the negjon game using a
stylized example with two entrants. Finally, we ose example to
derive a couple of policy implications and conclude

The Lundbeck case

In the 1970s and the 198Qsindbecka Danish pharmaceutical
company, developed the antidepressant drug ci@iopiaunching it
very successfully in the 1990s. It became a blostdndrug, giving
Lundbeck 80 to 90% of its over €1 billion revenneD02. Before the
expiry of the main chemical patent, Lundbeck appfor several
weaker patents related to more efficient or altéveavays of
manufacturing the drug. Once the main patent edppeoducers of
bio-equivalent versions of citalopram questionezkehsecondary
patents, which in 2002 and 2003 led to severalnpatettiements,
including pay-for-delay and licensing deals. Foareple, in the UK,
Lundbeck offered a license to one firm but paidétay another one.
In Iceland, it allowed market entry without litig@rn.

The Servier case

The Servier case involves a French pharmaceutiaaufacturer,
Servier and producers of generic versions of perindopnhedicine
for treating high blood pressure developed by ®eiivi the 1980s.
Perindopril became its most successful product amtual global
sales exceeding $1 billion in 2006 and 2007, actiogho 30% of the
company’s global turnover with average operatinggims beyond
90%. When the key patent protecting the main comgaxpired in
May 2003, generic entry started to impose a credlreat to Servier.
Having anticipated this in the late 1990s, Serket applied for a
new, weaker patent. In the shadow of litigatiortween 2005 and
2007 Servier signed settlement agreements withdifferent
entrants. Four of these agreements were pay-faydsattlements,
whereas the fifth one was a licensing deal. InUKe following
litigation by one entrant, Servier’'s patent was.dleal.



Competitive effects of generic entry

Unlike in the US, where entry of generic drugseigulated by the
Hatch-Waxman Act, in the EU several generic prodsican launch
their products at once. Figure 2 shows how, aftelddss of patent
protection, the number of entrants increases napidl
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Figure 2: Average number of companies per pharmacasubstance per country,
depending on the month relative to the loss ofuskaty. Source: the EC’s
Pharmaceutical Sector Inquiry.

The Hatch-Waxman Act offers six months of exclusivo the first
challenger; at this moment in the EU there arecglpi more than five
generic products per market.

When generic versions of a patented drug be@raiable, there
are typically two major changes in the market: ggidecrease
significantly, and volumes shift from the incumbémnthe generic
producers. For instance, when Servier lost itsmatethe UK,
generic entry decreased prices by almost 90% fhenotiginal price
of a branded drudf Figure 3 shows that in markets with generic
products prices fall immediately after the losexlusivity and
continue decreasing for the next three years.

12 See paragraph 2107 of the Servier decision.
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Figure 3: Average price per pharmaceutical substaper country, depending on
the month relative to the first generic entry. Smuthe EC’s Pharmaceutical Sector
Inquiry.

Importantly, the incumbent is not the only manayer concerned
about the competitive effects of entry: rival entsaalso suffer from
competition. The expected payoff from successfigdtion against
the incumbent is greatly reduced when there isnapetitive threat
from other entrants, free-riding on the litigatieffiort. Litigation is a
risky strategy, because the revocation of the pateens the market
for everybody, not merely for the one incurring tiften significant,
litigation cost.

According to a legal counsel of Niche, one @& ¢feneric producers
in the Servier caséit was in the interests of neither party to engage
in litigation on the validity and infringement oéiSier’s patents in
open court. If Niche was successful in revokingi®es patents, this
would obviously be damaging for Servier. Howeueraduld also not
be particularly advantageous for Niche, given tiatould open the
way for other generic entrants into the mark&tHence, Niche did
not want to “win the battle but lose the war” daddllow-up entry in
the market.

Due to high litigation costs and free-riding argdhe entrants, even
a weak patent can be useful for the incumbenthagjtiote from the
legal counsel of Niche indicates, the incentivesdtile the patent
dispute are particularly pronounced when rival &miig are waiting in
the shadow of the litigation.

13 See paragraph 493 of the Servier decision.



For a sufficiently strong patent, the incumbeetds no settlements
to avoid litigation, because the litigation thresahot credible: the
probability that a court declares the patent irdzadiso small that no
entrant finds it profitable to engage in costlighition to challenge the
incumbent. But for weaker patents the litigatiorett is credible, and
the incumbent must settle with every potential amtto avoid
litigation over the validity of the patent.

Settlement exter nalities

For a settlement to be reached, the terms musttdfie competitive
situation in the market and the strength of thematvhich the parties
should agree upon. To have a good assessment strémgth of the
patent, pharmaceutical companies perform laboraéstg and consult
third partiest* Hence, assuming that the strength of the patent is
common knowledge between the incumbent and potemtieants,
seems to be a reasonable approximation.

Unless a settlement agreement includes a teatre#plicitly states
otherwise, the legal principle phacta sunt servandanplies that
agreements are respected when there is an exmnaade of
environment. Thus, an entrant accepting a pay-&mdagreement
remains bound by it if another entrant litigatesrothe validity of the
patent and a court declares the patent invalidcelem pay-for-delay
agreement with one entrant creates a positive radigr on the other
entrants who face reduced competition.

This positive externality implies that the indoemt’s cost of
delaying all entry increases in the number of pidéentrants,
exceeding the gains from monopolization. Insteadetdying all
entrants, the incumbent must then find alternativategies to
maximize its profits. It can either start licensihg patent to some of
the entrants or take the patent dispute to coacing the risk of
invalidation. Licensing and litigation are subgi#siin reducing the
cost of entry delay: going to court is costly, tempting, because it
involves a chance of monopolizing the market if¢bart upholds the
patent.

More entrants are delayed when the competififeeteof entry is
intense, litigation is costly, and the patent rersg). Even if the
entrants are identical, the incumbent may treanhttiégferently by
licensing to some of the entrants or taking theto gourt, while
delaying the others. Patents of uncertain validitylitigated, weak
patents are licensed, and strong ones lead to @elay. As one would
expect, the scope of litigation increases wherctsts of litigation
decrease. In the implausible case of zero litigatiosts the incumbent

14 See paragraph 709 of the Servier decision andb#tz Lundbeck decision.



will always take its chances in court, unless cdiitipa is extremely
intense.

This picture changes completely if settlememeaments can be
made conditional on the patent staying valid. Erir@ccepting pay-
for-delay agreements can enter the market if thenpés invalidated,
which eliminates the positive externality of pay-ttelay deals and
reduces the cost of entry delay. Indeed, if a dalantrant were to
reject the settlement deal and go to court instead/idation of the
patent would open the market to all entrants, iiclg the ones who
have signed a delaying agreement. As a resudtghough for the
incumbent to pay each entrant the expected pasafi fitigation with
all other entrants waiting to free-ride on thegkiion effort. This
reduces the cost of entry delay to the extentttieaincumbent finds it
profitable to delay all entry, regardless of thesgth of the patent.

A stylized example with two entrants

Consider a simple example with one incumbent aradidentical
entrants. The incumbent owns a patent and enjtggah monopoly
until the patent expires, unless one of the endritingates and a court
declares the patent invalid. Litigation co6tto each party. If at least
one entrant litigates, the court declares the patealid with
probability1 - 8 and upholds the patent otherwise; tiuseflects the
strength of the patent. If both entrants litigaite, litigation outcomes
are perfectly correlate@.

The patent starts at date zero and expirestatote. After that, free
entry to the market drives all profits down to zekbdate zero, the
firms negotiate over patent settlements. The in@mhmay offer two
types of deals: licensing and pay-for-delay agregme licensing
deal asks the entrant to pay a licensing fee urmeb entry at date
zero, whereas a pay-for-delay deal offers the ahraeverse
payment for delaying entry until date one. Instebdccepting the
settlement offered by the incumbent, the entrant regect it and
either litigate or wait for the market to open.

The firms are competitors. Absent entry at dat®, the incumbent
makes a monopoly prof® = 100 and both entrants make zero
profit. If instead one firm enters the market akedzgero, the entrant
and the incumbent each get a duopoly pmfit 45 and the
remaining firm makes zero profit. Finally, if alirths are active in the
market at date zero, each of them obtains a tyopalfit 7 = 25.

The industry profit is thus decreasing in the nundidirms in the
market:M > 2D > 3T.16

15 This implies that at most one entrant will litigaiver the validity of the patent, as
the other entrant is always better off by freemgdon this effort than going to court.
18 The specific values for the profits result frore #fymmetric Cournot quantity-
setting game with an inverse demané 20 — Q (industry output) and zero



The first observation is that there is no cregibligation threat for a
sufficiently strong patent. To see why, imagine en&ant challenges
patent validity in court, whereas the other onetsvand free rides on
this effort. Then, the litigator wins with probabyl 1 — 8, in which
case it faces tough competition; the expected fogofthus(1 — 6)T.
This is less than the litigation castf

=1-0.04C.

~

0>0=1-

In this case the entrant is better off droppingdhse. It follows that,
when the patent is strong enough, by making ntesatnt offers, the
incumbent ensures that the patent is never chatergpth entrants
wait until it expires.

The negotiation game becomes interesting whelitthation threat
is credible:¥ < 8. Under this condition, avoiding litigation reqsre
settlements with both entrants, because each ¢m@aran incentive
to litigate even if the rival entrant waits.

There are essentially three alternative waysrntiembent can settle
with both entrants. It can choose to delay bothyhnch case it will
offer each of them a payment compensating for xipeeed payoff
from litigation when the other entrant stays oute Tncumbent thus
obtains

reverse payment

M—2x[(1-6)D—C]=10+900 + 2C.

If the incumbent instead offers licensing dealboth entrants, each
of them will pay a licensing fee equal to the diffiece between the
triopoly profit and the expected payoff from litigan when the rival
entrant buys a license. Hence, the incumbent abtain

licensing fee

T + 2 % [6T + C] = 25 + 500 + 2C.

Finally, the incumbent may adopt a divide andqueer strategy,
where one entrant gets a license while the othendelayed. In this
case it offers the delayed entrant a payment cosgtierg for the
expected payoff from litigation when the other antrbuys a license.
Furthermore, the licensing fee equals the diffeedmetween the
duopoly profit and the expected payoff from litigat when the rival
entrant stays out. The incumbent’s payoff from #trategy is
therefore

marginal costs of production. This specificatiogli®sen for expositional reasons
only. An interested reader may plug in other valioeshe profits to obtain different
outcomes.



licensing fee reverse payment

D+[6D+C]-[(1-6)T —C] =20+ 706 + 2C.

Note that competitive pressure from the licensekasié possible for
the incumbent to reduce the reverse payment, ardfégng
exclusivity, the incumbent can raise the licendewy

By comparing the incumbent’s payoffs from theethalternative
settlement strategies, we may calculate two impottaesholds of
patent strength).5 and0.25. If the patent is strong@, > 0.5, delaying
both entrants is the best strategy to avoid likgatlf instead the
patent is weakd < 0.25, the incumbent offers two licensing deals.
For patents of intermediate strendit25 < 8 < 0.5, the incumbent
finds it profitable to divide and conquer.

The intuition for this monotonicity is two-foléirst, the incumbent
would like to monopolize the market, because tlaeistry profits and
therefore the profits attainable through licensang decreasing in the
number of active firms. Second, the cost of enéhay is decreasing
in the strength of the patent.

But interestingly, settling with both entrangsiot always the
optimal strategy for the incumbent. Litigation lzaslear advantage
over licensing: by going to court the incumbent wwolizes the
market with probabilityd, whereas licensing accommodates entry to
the market with certainty. The downside of litigetiis its cost.

When one entrant litigates, there are agairethternative options
for the incumbent: it may offer the other entraotdeal, a licensing
deal, or a pay-for-delay agreement. By licensihg,ihcumbent
obtains a licensing fee that equals the differdrete/een licensee’s
expected profit and the expected profit from watwhen the rival
entrant litigates. Hence, the incumbent gets

own expected profit licensing fee

6D+ (1-6)T]+ 6D —C=25+650—C.

If instead no deals are made, the incumbenirobta

own expected profit

[6M + (1-6)T] - C = 25+ 756 — C,

which is always higher than the payoff from licengiregardless of
the strength of the patent, by the assumpiforr 2D. The incumbent
is therefore better off by making no deals atladint licensing the
patent to one entrant while the other one litigatesther words,
licensing and litigation arsubstitutablestrategies.

To delay one of the entrants while the otherldgigates, thus
adopting a divide and conquer strategy, the incurhbiers the
delayed entrant a payment that compensates faxjected payoff



from waiting when the rival entrant litigates. Tlyislds the
incumbent the payoff

own expected profit reverse payment

[oM + (1—6)D]— (1—6)T —C =20+ 800 —C.

With our numerical examplé) < 2T, implying that the incumbent is
still better off by making no deals at &l.

We have now gone through all relevant strategghinations.
Figure 4 depicts the outcome of the negotiationggama function of
the strength of the patent and the costs of libbgat-or zero litigation
costs, going to court is always the profit-maximgstrategy for the
incumbent, and for sufficiently high litigation desthere is never
litigation. In general patents of intermediate isgth are litigated,
whereas sufficiently weak patents are licensed,sarmahg ones used
to delay entry to the market. If the patent is v&rgng and the
litigation cost high, there is no credible litigatithreat and both
entrants wait for the patent to expire.

(wait,wait)

(license,license) | (license,delay) (delay,delay)

(litigate,wait)

ot
— ]
L

0 0.25 0.

Figure 4: The outcome of the negotiation game, amation of the strength of the
patent,8, and the cost of litigatiorg.

Going to court is costly but gives the incumberhance of
monopolizing the market without paying the entratitthe patent is
strong, the entrants, who are likely to lose inrgaare willing to
accept pay-for-delay agreements with small reveasenents. The
incumbent then prefers to avoid costly litigatiodalelays both
entrants. If instead the patent is weak, the inamtib chance of
monopolizing the market through litigation is snaaild the entrants
have a strong bargaining position. Therefore, faeak enough

7 In general, there are parameter values for whithying one entrant, and
litigating against the other one, constitutes awildsgium.



patent, the incumbent offers licensing deals te@ savthe costs of
litigation.

For patents of intermediate strength, the incemblbas a real chance
of monopolizing the market through litigation, whas delaying entry
is not cheap. The incumbent will then take its cesrand pursue
litigation, unless the litigation costs are tooMig which case it is
better to divide and conquer by offering a licegsieal to one of the
entrants while delaying the other.

Conditional settlements

One of the most basic legal principles is that egrents must be kept
(pacta sunt servangaAccording to this principle, a contract should
stay in power despite an expected change of envieoh Hence, we
have so far assumed that the settlement deal wdheatrant stays in
force even if the other entrants litigates andciert declares the
patent invalid. Indeed, when parties negotiate avegttiement to a
patent dispute, they have a belief about the sthenitthe patent, and
this influences the terms of the settlement. Ifghtent is later
declared invalid by a court, following litigatiory la third party, the
parties have been aware of this risk when agrdeitige settlement. It
is the ex-ante view of the strength of the patleat matters for
reaching a settlement, not the validity of the patesolved ex-post.

Even so, the parties could explicitly formulateettlement
agreement conditional on the validity of the patémthe Servier
case, for example, firms argued that conditiongHpa-delay
agreements are less harmful to consumers, bedagisielayed entrant
can enter the market if the patent is declaredlichv@his logic,
however, is misleading: conditional settlementsioedthe cost of
delaying entry to such an extent that the incumbeds it profitable
to delay all entry.

To see this, let us revisit our example with oreeimbent and two
identical entrants. If the incumbent delays bottraeris on the
condition that the patent stays valid, each enisawilling to accept a
payment that equals the expected payoff from ligeknowing that
the rival enters the market if the court declahesgatent invalid.
Thus, the incumbent obtains

reverse payment

M—2x[(1-86)T—C]=50+500 +2C.

The catch is that delaying one of the entrantongdr imposes a
positive externality on the other entrant, becardey is delayed only
if the patent stays valid.

We thus have a stark policy implication: setirns conditional on
the validity of the patent should not be allowesl{teey reduce the



cost of delaying entry, making it profitable foetmcumbent to block
all entry to the market, regardless of the strenftine patent.

Should pay-for-delay agreements be banned?

From the perspective of the patent system, theoowtcof the
negotiation game, as described in Figure 4, issteasy. First, strong
patents are not challenged in court and resultnmoaopoly. This is
the point: a patent grants its owner the rightddwde rivals from the
market, and it would be a waste of resourcesnigdispent money and
time on arguing about the validity of ex-ante sgy@atents. Second,
weak patents are licensed; therefore, they do mevignt entry to the
market, benefiting consumers. Third, patents witbeutain validity
are litigated, hence correcting the legal uncetyaneated by
imperfect screening of patents.

By banning pay-for-delay agreements we risk givanthis picture
dramatically, most likely by increasing the scopétmation, which
is not necessarily socially optimal. To see howgkicould play out,
let us again revisit our example with two entrafigure 5 describes
the outcome of the negotiation game when pay-ftaydagreements
are illegal and thus outside the incumbent’s tdolki

6.3 T

(license license) (wait,wait)

(litigate,wait)

Figure 5: The outcome of the negotiation game wimnfor-delay agreements are
banned, as a function of the strength of the paterdand the cost of litigatiort.

Indeed, when pay-for-delay agreements are not atlpwven strong
patents end up challenged in court, because tth® isnly way for the
incumbent to monopolize the market. Delaying battiamts would
save on the costs of litigation, while still regultin the same market
outcome with a high probability. Furthermore, thee of licensing
increases, because offering both entrants a liasrtke only way the



incumbent can avoid litigation, if litigation isd@xpensive. This
means that even strong patents are licensed.

0 025 038 05 1 6

Figure 6: The change in expected consumer surgxgpst, not considering the
incentives to innovate) following a ban on pay-detay agreements.

The possibility of entering into pay-for-delay agngents may
encourage the incumbent to license the patentr&igshows how an
outright ban on pay-for-delay agreements influerthesconsumer
surplus ex-post. The key take-away is that conssimuer typically
better off, but this is not always the case. Inahesa with the negative
sign the incumbent stops licensing the patent aed ¢p court
instead, although the expected consumer surpluos fitgation is
lower than the one in duopoly, which would previaday-for-delay
agreements were alloweiThis highlights a more general point: due
to the interdependency between pay-for-delay amh$ing
incentives, the analysis of the welfare consequenterohibiting
pay-for-delay settlements should not look at thensolation, but
account for the decreased incentives to licenspdbent.

Conclusion

Consumer welfare in markets protected by patenisrlés to a large
extent on entry. Thus, from the perspective oftargi policy, patent
settlements that result in entry delay raise cargdn this article, we

8 The consumer surpluses from in the Cournot cortipetmodel with an inverse
demandp = 20 — @ (industry output) ar80 in monopoly,89 in duopoly andl 13

in triopoly. Whend50 + (1 — 0)113 is less thaB9, the expected consumer surplus
is lower under litigation than when one entrantdid a license and the other one is
delayed. Hence the thresh@38 of patent strength.



provide a more nuanced view of the functioninghafse settlements
and their potential consequences.

Prior work has focused on providing easy tostaéstics that could
guide decisions of antitrust authorities. Carl Simagrgues for
blocking all settlements that delay entry beyorel@éRpected entry
date through litigation. In their articleSblving the Patent Settlement
Puzzlé, Einer Elhauge and Alex Kruger propose prohilgtieverse
payments that are higher than litigation cd$t/ith more than one
entrant such a test might deliver a false posiéivhigh payment
necessary to delay entry might be accompaniedliog@sing deal to
another entrant, and together the two of them ead to a higher
consumer surplus than litigation.

In Europe, where the regulatory framework dgféfrom that in the
US, we should not directly apply conclusions reaote the other
side of the Atlantic but account for the interdegimcy between pay-
for-delay, licensing and litigation.

9 Elhauge, Einer, and Krueger, Alex, “Solving thedPatSettlement Puzzle”, Texas
Law Review 91, (2012): pp. 283.



